
 
 

HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 169 of 2012 

u/s 302/34 IPC 

STATE 

Versus 

1. Mostafizur Rahman, 

S/O Lt. Mondal Sk.  

2. Anurupa Roy Sarkar, 

W/O Mostafizur Rahman 

3. Jiaur Rahman, 

S/O Lt. Mondal Sk. 

All are R/O vill- Suklartari 

PS- Bilasipara, Dist- Dhubri, Assam 

             Accused persons 

(Committed by Smt. S. Mazumdar, then Ld. SDJM (M), Bilasipara in GR Case No- 

193/10 u/s 302 I.P.C.) 

 

Advocate appeared:- 

For the state:-  Mr. T. Kr. Bhattacharya, Addl. P.P 

For the accused:-  1. Mr. Gias Uddin Ahmed , Advocate. 

                                2. Syeda Afruza Akhtar. 

Date of institution of the case    :- 05-05-10 

Date of commitment            :- 06-09-12 

Date of Framing charge          :- 18-03-13, 27-01-16 
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Date of prosecution evidence   :-  30-09-13, 03-01-15, 23-02-15, 01-04-15,  
          16-05-15, 29-02-16, 27-07-16, 16-08-16 
          08-11-16, 27-01-17, 21-06-17, 22-08-17, 
          15-11-17, 20-02-18, 06-06-18 
   
Statement of accused recorded on :-  03-07-18 

Date of defence evidence  :- 29-10-18, 05-12-18 

Date of Argument                      :-  28-02-19 

Judgment delivered                 :- 14-03-19 

Hearing on Sentence    :- 16-03-19 

Sentence pronounced   :- 16-03-19 

JUDGMENT 

Prosecution Case 

1. This prosecution case set on motion based on the ejahar filed by one 

Mostafizur Rahman (later on added as an accused u/s 319 Cr.P.C) on 05-05-10 

before i/c Lakhiganj watch post inter alia citing that on 04-05-10, Tuesday, at 

about 04.00 pm, his nephew Rizwanur Rahman aged about 3 years old, son of 

his elder brother gone missing from his house. Later on at about 11.00 pm dead 

body of Rizwanur Rahman was recovered from a cowshed and it is suspected 

that someone had killed his nephew Rizwanur Rahman as there was ligature 

mark of rope on the neck of dead body of Rizwanur Rahman.     

Investigation 

2. On receipt of ejahar from Mostafizur Rahman (later on added as an 

accused u/s 319 Cr.P.C), i/c Lakhiganj watch post forwarded the same to O/C 

Bilasipara PS for registration of the case and O/C Bilasipara PS registered the 

police case vide Bilasipara PS case No. 193/10 u/s 302 IPC and SI R.K. Talukdar 

was entrusted to conduct the investigation of the case and after completion of 

investigation I/O submitted charge sheet against the accused Jiaur Rahman u/s 

302/201 IPC.  

 

 



3 | P a g e  

 

Committal 

3. On receipt of the charge sheet, Ld. SDJM (M), Bilasipara, took cognizance 

and after furnishing necessary copies to accused persons committed the case 

before the Learned. Sessions Judge, Dhubri for trial and Ld. Sessions Judge, 

Dhubri made over the case to Ld. Addl. Sessions Judge, Dhubri for trial.  

Charge 

4. Ld. Addl. Sessions Judge, Dhubri after hearing learned counsel for both 

sides and perusal of material on record framed charge u/s 302 I.P.C. against the 

accused Jiaur Rahman and when charges are read over and explained to the 

accused Jiaur Rahman, he pleaded not guilty and claimed to be tried. After 

framing of charge, case is made over to this court for trial. After recording of 

evidence of PW-8 and PW-9 by my then ld. predecessor added Mostafizur 

Rahman (informant) and Anurupa Roy Sarkar as an accused u/s 319 Cr.P.C and 

on their appearance, after hearing learned counsel for both sides, furnishing 

copies to them and perusal of material on record, my then Ld. Predecessor 

framed charge u/s 302/34 I.P.C. against the accused Mostafizur Rahman and 

Anurupa Roy Sarkar on 27-01-16 and when charges are read over and explained 

to the accused  persons, they pleaded not guilty and claimed to be tried 

Trial 

5. In order to prove the prosecution charges against the accused person, 

prosecution adduce evidence of all together 14 number of witnesses and 

exhibited 6 numbers of documents.  PW-1 Mostafizur Rahman( later on during 

trial added as an accused u/s 319 Cr.P.C ), PW-2 Ofizuddin, PW-3 Alauddin Sk., 

PW-4 Matleb Ali, PW-5 Latiur Rahman, PW-6 Ali Akbar, PW-7 Dr. Toufizur 

Rahman (M.O), PW-8 Jesmina Bibi, PW-9 Wahidur Rahman, PW-10 Ayub Ali, 

PW-11 Sahidur Islam Ahmed, PW-12 Sahidul Islam, PW-13 SI Rohini Kr. Talukdar 

and PW-14 Jiajul Rahman. Ext-1 Ejahar, Ext-2 Inquest report, Ext-2 Seizure list, 

Ext-3 PM report, Ext-4 Sketch Map and Ext-5 Charge sheet. After closure of the 

prosecution evidence, statement of the accused persons recorded u/s 313 

Cr.P.C. Accused plea is total denial and however they took plea of alibi and 

inclined to adduce defence evidence in support of their defence. Accordingly 

accused persons adduced evidence of DW-1 Runa Laila Bewa and DW-2 Majibar 
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Rahman and exhibited Bank Passbook of United Bank of India in the name of 

DW-1 as Ext-A.  

 

6.                       POINTS FOR DETERMINATION:- 

i. Whether present accused persons on 04-05-10 at about 04.00 pm 

at village Suklartari under Bilasipara PS, in furtherance of common 

intention committed murder by intentionally causing the death of 

Rizwanur Rahman minor boy aged about 3 years old by 

strangulating him?  

 

ARGUMENT 

7. It has been argued by Ld. Addl. P.P that Mostafizur Rahman now arrayed 

as an accused of this case u/s 319 Cr.P.C, lodged the ejahar and in the ejahar he 

made statement that deceased child, son of his elder brother Wahidur was 

murdered by strangulating his neck by a rope and ligature mark of strangulation 

was present on the neck of deceased child and dead body was recovered in the 

cow shed of accused person and he made statement before the court prior to 

adding him as an accused of the case that deceased child Rizwanur was 

murdered by strangulation and accused Mostafizur to save his skin lodged the 

ejahar only with intent to cover up the true fact of the case from coming out but 

finally he failed to do so. Ld. Addl. P.P contended that murder of the three years 

old child (deceased) is an admitted fact and during examination of parents of the 

deceased it has come to light that it was Mostafizur with his wife and other 

accused committed murder of the 3 year old child and statement of PW-8 and 

PW-9 clearly pointed the guilty of the accused and PW-8 is the eye witness to 

the case and there is nothing comes out to disbelief their piece of evidence. He 

further contended though accused persons took plea of alibi but failed to prove 

the plea of alibi and their shattered and shaky evidence failed to dislocate the 

testimonies of PW-8 and PW-9 and prosecution fairly able to establish the charge 

of section 302 IPC against the accused persons beyond all reasonable doubt.  

8. Refuting the same, ld. defence counsel submitted prosecution must stand 

his case on his own foot and not on the weakness or defect of defence plea. 

Whether defence able to proof defence plea or not is not an important factor and 

the vital and utmost requirement for prosecution is to establish the prosecution 



5 | P a g e  

 

charge against the accused persons beyond all reasonable doubt by prosecution. 

Ld. defence counsel contended there is no legal evidence to hold accused guilty 

and none of the witnesses spell name of any of the accused person that they 

have committed offence of murder of Rizwanur, son of PW-8 and PW-9. He 

further submitted cross examination of PW-8 and PW-9 ruled out any possibility 

of accused persons’ hand in the murder of the son of PW-8 and PW-9 and their 

evidence rather bring on record that accused Mostafizur and Anurupa who are 

arrayed as an accused u/s 319 Cr.P.C are not present at the place of occurrence 

house where-in incident was took place. Ld. counsel submitted PW-2, PW-3, PW-

4, PW-5 did not disclosed name of accused persons and rest PWs evidence also 

not bring any material against the accused persons.  

9. Further submission of ld. defence counsel is that Medical Officer did not 

disclose the material of the rope whether it was hard or soft, colour of the blood. 

So, post mortem report does not carry any weight. Ld. defence counsel pointed 

prosecution failed to bring home motive of killing the 3 year child. There is no 

dispute between accused and parents of the deceased child. Parents of the 

deceased child made different statement before the court that were not made 

earlier and therefore their piece of statement being inconsistent with earlier 

statement cannot be relied upon. 

10. Ld. defence counsel put more stretch on the cross examination of PW-8 

and PW-9 done for accused Mostafizur Rahman and Anurupa Roy and submits 

that during cross examination by the accused Mostafizur and Anurupa PW-8 

stated both the accused persons are not present at the place of occurrence 

house on the date of incident and therefore burden lies on prosecution to 

establish the fact in issue that accused Mostafizur and Anurupa are present at 

the place of occurrence on the date of incident at the time of incident and they 

have committed the murder of the child but prosecution miserably failed to do 

so, therefore statement of PW-8 and PW-9 is not reliable and not legal evidence 

and therefore same cannot be acted upon. Ld. defence counsel in support of his 

argument relied on decisions Kiran Sarma @ Kiran Chandra Sarma & Ors. Vs. 

State of Assam 2009 (4) GLT 287; State of Rajasthan Vs. Bhanwar Singh 2005 

SCC (Cri) 73; Anil Kumar Singh Vs. State of Bihar 2004 SCC ( Cri) 1167; Sashi 

Jena and others Vs. Khadal Swain and another 2004 SCC ( Cri) 1077 and 

Tomaso Bruno & Anr. Vs. State of U.P 2015 SAR (Criminal) 454.  
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PROSECUTION EVIDENCE 

11. PW-1 Mostafizur Rahman (later on added as an accused) has lodged the 

ejahar of the case. He deposed accused Jiaur Rahman is his brother and 

deceased Rizwanur was son of his brother. He deposed incident occurred in the 

year 2010 and on the day of incident he was on duty at Bilasipara PS. After 

completion of his duty, on the day of incident, while he returned back to his 

house, he saw gathering in his house and he came to know that his nephew is 

no more. On the same day of incident at about 10.30 pm they found their 

nephew and at that time his nephew already expired. He deposed they found 

deceased at the cowshed of their house and thereafter they inform the matter to 

police and accordingly he lodged ejahar at the police station without naming any 

accused. In cross he stated he had not seen the occurrence of the incident and 

he does not know who had killed his nephew.  

12.   PW-2 Ofizuddin deposed on the day of incident at about 11.00 pm, they 

came to know that Rizwanur expired. Thereafter they went to see the incident 

and found dead body of Rizwanur lying at the house of informant. Villagers also 

arrived at the place of occurrence and hue and cry took place at the house of 

informant. Thereafter he returned back to home and complainant lodged ejahar 

before the police station. In cross by accused Jiaur Rahman he stated he 

cannot say how deceased died. He only went to the house of informant to see 

the incident. In cross by accused persons Mostafizur Rahman and 

Anurupa Roy Sarkar (after adding u/s 319 Cr.P.C) he stated Jesmina Bibi is 

the 3rd wife of Wahidur Rahman and mother of deceased Rizwanur Rahman.  

Wahidur Rahman used to work in the Gujarat and he come home rarely. He 

stated Jesmina is mad like woman and she is unable to take care of her child and 

she used to leave her child somewhere in the previous many occasions. He 

stated on the date of incident, Jesmina took her son Rizwanur to an unknown 

place and after missing of her child, the family members along with all the 

villagers and relatives started searching deceased child using generator in the 

pond. He stated they searched deceased Rizwanur before 11.00 pm but did not 

trace him out and thereafter they heard that boy was found near the cattle shed 

and immediately they inform the matter to police. He stated Jesmina did not tell 

him and other villagers that Jiaur Rahman tied the boy with a rope on the neck 

of her son and pulled the rope both sides. He stated Jesmina did not tell about 
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seeing the incident of killing of her son by Jiaur Rahman and other accused 

persons. He stated at the time of incident accused persons Mostafizur and 

Anurupa Roy was not present at the place of occurrence. He had informed 

Mostafizur over telephone to come hurriedly as his nephew was missing and 

then Mostafizur lodged the case at the police station. Wahidur have two children 

from his 2nd wife and three children from his 3rd wife. 

13. PW-3 Alauddin Sk. deposed incident occurred about 4/5 years ago and on 

the day of incident at about 09.00 pm, he shut down his shop and proceeded to 

his home. While he was coming to his house, he saw many people on the road 

and heard that son of the Wahidur Rahman aged about 3 years old was not 

found at home and it was suspected that somebody had killed the boy. 

Thereafter he along with many people started searching of deceased son of 

Wahidur at their locality but could not find out. Later on he along with his friend 

Majidur recovered the dead body of deceased son of Wahidur Rahman nearby to 

the house of informant and they saw the dead body in torch light at about 11.00 

pm. He deposed police came to the house of informant and asked him about the 

incident and he narrated before the police whatever he stated before the court. 

In cross by accused Jiaur Rahman he stated he could not say how son of 

Wahidur Rahman died. He along with his friend found the dead body of 

deceased son of Wahidur nearby to the house of informant. In cross by 

accused persons Mostafizur Rahman and Anurupa Roy Sarkar he stated 

he knows Jesmina Bibi but he does not know where Jesmina and her deceased 

son went on the day of incident. The water of pond near the house of Jesmina 

Bibi was also sucked out by machine and at that time accused Jiaur Rahman is 

also present. He stated he saw first the dead body of the deceased son of 

Wahidur lying near the cattle shed. He stated his shop is situated about 1 km 

away from the place of occurrence.  

14. PW-4 Matleb Ali deposed incident occurred about 4/5 years ago and he 

only heard that son of Wahidur Rahman died a few years back and at that time 

deceased child was 4/5 years old. He deposed he does not know the reason for 

the death of deceased. He further deposed Ext 2(1) signature is his signature on 

the Ext-2 seizure list. He does not know for what reason his signature was taken.  

PW-4 was declared hostile by the prosecution. In cross by prosecution he 

denied he did not show to police any jute rope by which the accused killed the 



8 | P a g e  

 

deceased by strangulating him; police did not seize jute rope in his presence as 

witness; he did not state before police that murder was committed by the 

accused Jiaur as he suspected. In cross by accused Jiaur Rahman he stated 

he does not know the content of the seizure list. He did not see the occurrence 

of incident. He did not see the occurrence of the incident. In cross by accused 

persons Mostafizur Rahman and Anurupa Roy Sarkar he stated accused 

Anurupa Roy Sarkar is ANM nurse and accused Mostafizur Rahman is 

government service holder. He did not witness the incident.  

15. PW-5 Latiur Rahman deposed incident occurred about 3/4 years back. On 

the day of incident, he heard that one child of 3/4 years old belong to the house 

of the complainant was missing from his house. Thereafter he went to the house 

of complainant and they started searching but they could find the said child and 

on the same day at about 09.00 pm he came to know that said child was found 

dead. Hearing the same he rushed to the house of complainant and found 

nephew of complainant dead at the house of complainant. The deceased boy 

was son of Wahidur Rahman, elder brother of complainant. He deposed many 

people came to see the incident and on the next day, he accompanied family 

members of the complainant at the cremation ground and in that gathering he 

heard that nephew of the complainant was murdered. In cross by accused 

Jiaur Rahman he stated his house is situated at about 1 & ½ km away from 

the place of occurrence and he cannot say as to how and under what 

circumstances the deceased died. In cross by accused persons Mostafizur 

Rahman and Anurupa Roy Sarkar he stated he has jewellery shop at 

Lakhiganj market and he knows accused Anurupa Roy Sarkar and she is serving 

as nurse at Lakhiganj PHC and accused Mostafizur Rahman was serving at 

Bagribari PS as constable at the time of incident and he was residing at Bagribari 

at his quarter. He stated both the accused Anurupa Roy Sarkar and Mostafizur 

came to the place of occurrence after hearing the incident and at the time of 

incident father of deceased child was not present at home and therefore accused 

Mostafizur Rahman lodged ejahar after coming to know about the incident. He 

further stated accused Mostafizur Rahman and Anurupa Roy Sarkar are not 

involved in this case.  

16. PW-6 Ali Akbar deposed deceased minor child was son of Wahidur and 

incident occurred 4/5 years ago. On the day of incident he heard that nephew of 
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complainant aged about 4/5 years old was missing from his house and people 

were searching for said minor child. Hearing about the incident he went to the 

house of complainant and he came back to home since the boy could not be 

traced out. On the next morning, he heard that boy was found dead near to the 

house of complainant. Accordingly he went to the house of complainant and 

came to know that by was found at night. At the house of complainant, he got to 

know that boy was murdered by somebody else but he could not say who had 

killed the said minor boy. He further deposed police took his signature on seizure 

list vide Ext-2(2). In cross by accused Jiaur Rahman he stated police simply 

took his signature in a blank paper and he does not know why police took his 

signature. He stated he did not see any occurrence of the incident. In cross by 

accused persons Mostafizur Rahman and Anurupa Roy Sarkar he stated 

deceased Rizwanur Rahman is the own nephew of accused Mostafizur Rahman. 

Accused Anurupa Roy Sarkar is the wife of accused Mostafizur Rahman and she 

is serving as a nurse at Lakhiganj PHC at the time of incident and accused 

Mostafizur Rahman was serving as police constable at Bagribari PS and he 

resided at Bagribari at his quarter at the time of incident. He stated his house is 

near the house of complainant but he did not live in the said house and reside at 

Lakhiganj market. He stated police took dead body and took his signature. He 

did not hear anything how incident was took place.   

17. PW-7 Dr. Toufizur Rahman is M.O. He deposed on 05-05-10 he had 

conducted PM examination on the dead body of Rizwanur Rahman, aged about 3 

years old, male and on examination found- rigor mortis present in both lower 

and upper limbs; eye closed; during examination found continuous ligature mark 

on the neck of deceased which was horizontal in position and below the thyroid 

cartilage; on dissection of ligature mark soft tissue congested & 

perchmentization present and the injury is anti-mortem in nature. According to 

his opinion cause of death is due to asphyxia as a result of strangulation 

sustained by the deceased. In cross he stated he had conducted post mortem 

examination on the dead body under reference Lakhiganj Watch Post GD entry 

no. 40 dated 05-05-10.  The deceased was average built child and his eyes were 

closed. Nail bed was bluise. He stated he had found only one ligature mark 

during his post mortem examination and the presence of ligature mark means 

that there is injury. On re-examination PW-7 further deposed on 01-04-05 he 
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deposed his evidence before the court and he had conducted post mortem 

examination of deceased Rizwanur Rahman in connection with Lakhiganj Police 

Watch Post GD entry no. 40 dated 05-05-10. In further cross by defence he 

stated he did not find any nail marks and finger marks on his body therefore 

same was not mentioned. He found one ligature mark on the neck of the 

deceased but he did not take measurement of the said ligature mark. In post 

mortem report, he did not mention the colour of the ligature mark. In post 

mortem report, he did not mention by which particular material such as nylon 

rope, jute rope, coconut rope or any threat caused the said ligature mark.  

18. PW-8 Jesmina Bibi is the mother of deceased child Rizwanur and incident 

occurred on 04-05-10 at about 04.00 pm and it was Tuesday. She deposed at 

the time of death of her son, he was 3 years old. She deposed on the day of 

incident at about 04.00 pm, she told her brother in law Mostafizur Rahman and 

Jiaur Rahman to look after her 3 years old son and went to the backside of her 

house for some work. After sometime, her son Rizwanur started shouting. 

Hearing the same she immediately rushed towards her son and saw that accused 

Jiaur Rahman tied a rope on the neck of her son and was pulling the rope from 

both sides for the purpose of killing her son. When she tried to save her son, 

Mostafizur Rahman and his wife Anurupa Roy hold her by their hands and 

restrained her from going near to her son. She deposed at the time of incident 

her husband was not at home. He was at Gujarat. She deposed when she was 

about to shout, Mostafizur Rahman threatened her to kill and by that time, 

accused Jiaur Rahman had killed her son by strangulating him by a rope. Seeing 

incident she became unconscious and became abnormal for 3 days.  She 

deposed she became mentally and physically ill for more than 15 days as she lost 

her son and later on she heard that Mostafizur Rahman had lodged the case 

before police station. She deposed Mostafizur Rahman along with Jiaur Rahman 

lodged the case in order to escape from the incident. She deposed accused Jiaur 

Rahman had threatened her if she give evidence against him and she was 

threatened by the accused before coming to give evidence before the court. In 

cross by accused Jiaur Rahman she stated she is the 3rd wife of her husband 

and there are two children from 2nd wife of her husband. Her husband has two 

brothers namely Mostafizur Rahman and Jiaur Rahman. All the brothers have 

their own kitchen but living in one campus. She stated when she saw the 
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incident, she started shouting but she could not recollect who had come to the 

place of occurrence at that time. She stated she asked complainant and accused 

to look her son and she went to the backside of her house for some work. After 

sometime, she heard shouting of her son and hearing the same she rushed 

towards her son and saw accused Jiaur Rahman tiding her son with a rope and 

was pulling the rope for the purpose of killing her son and when she tried to 

save her son, the complainant Mostafizur Rahman restrained her to go near her 

son. She deposed at the time of occurrence of incident, her mother in law was 

alive and on that day she was present at her home.  She denied she did not go 

to the backside of her house; she did not see accused killing her son by 

strangulating; complainant Mostafizur and his wife Anurupa Roy Sarkar were not 

involved in the killing of her son; on the day of incident Mostafizur Rahman and 

his wife Anurupa Roy were not present at the place of occurrence. In cross by 

accused persons Mostafizur Rahman and Anurupa Roy Sarkar she stated 

on the date of incident on 04-05-10 accused Mostafizur Rahman was on duty 

from 01.00 pm to 08.00 pm.  Accused Anurupa is an ANM Nurse and she was on 

duty at the time of incident. She stated accused Anurupa work at Lakhiganj PHC 

and lived at her quarter at Lakhiganj. She stated she does not have any personal 

grudge and enmity with accused Mostafizur and Anurupa Roy Sarkar and they 

loved her son Rizwanur when he was alive.  She stated at the time of incident 

accused Mostafizur and Anurupa Roy Sarkar were not present at the place of 

occurrence. Accused Mostafizur and accused Anurupa Roy did not hold her or 

restrained her at place of occurrence at the time of incident. She stated at the 

time of incident her husband was not present at house and she did not tell name 

of accused Mostafizur and accused Anurupa Roy to her husband. She stated on 

the back side of their house, they had chilly cultivation and there is a big size 

pond at the back side of their house. She stated when she went to pluck chilly in 

the chilly garden at 03.00 p.m, she left her son Rizwanur at home and returned 

back at 04.00 p.m. but she did not find Rizwanur at home and she started 

searching for him. She stated the pond is situated at distance of 10/12 cubits 

from their house and water of the pond sucked by using shallow machine (pump 

machine). She stated brothers of her husband are living in a separate house but 

in the same compound. She further stated she did not suspect involvement of 
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accused Mostafizur and accused Anurupa Roy regarding missing and murder of 

her son Rizwanur.   

19. PW-9 Wahidur Rahman is father of deceased child Rizwanur. He deposed 

Mostafizur and Jiaur are his brothers and deceased Rizwanur was 3 years old at 

the time of incident. He deposed incident occurred on 04-05-10 at about 04.00 

pm and at that time he was present in Gujarat. He deposed coming to know 

about the incident from Mostafizur Rahman, he returned back from Gujarat. 

Mostafizur Rahman informed him over phone that Mostafizur, Anurupa Roy and 

Jiaur Rahman had killed his son. He deposed when he returned home from 

Gujarat and he was about to enter his house, Mostafizur Rahman did not allow 

him to enter his house for 7 days and Mostafizur forced him to stay outside for 

about 7 days and later on from village people he came to know that his 

deceased son was cremated. He deposed his brother Mostafizur lodged case by 

himself in order to save his own guilt. The condition of his wife was serious due 

to death of his son and later on his wife told him that she saw the incident of 

killing, accused Jiaur Rahman, Mostafizur Rahman and his wife Anurupa Roy 

Sarkar had killed their son and his wife seen the same. His wife further told him 

that she shouted but she could not do anything because of threatening by the 

complainant and accused persons. His wife told him that Mostafizur, Jiaur 

Rahman and Anurupa had killed her son by strangulation with the help of rope. 

In cross by accused Jiaur Rahman he stated he went to Gujarat in the month 

of January, 2010 and he returned back home as soon as he was informed about 

the incident. He stated deceased was son of Jesmina and him. He stated 

Mostafizur Rahman over telephone had informed him about the incident to him 

on the date of incident and when he arrived at his house, Mostafizur Rahman 

restrained him from entering into his house. He stated since he was in Gujarat at 

the time of incident, he did not see the incident and at the time of incident his 

mother was alive and his mother used to stay in the house of complainant and 

accused. He denied he stated before police that his wife is stubborn lady; he 

stated before police that his wife frequently told him to divorce; accused and 

complainant did not threatened him and his wife; his son was not killed by the 

accused along with the complainant and his wife Anurupa Roy; accused Jiaur 

Rahman, complainant and his wife are not involved in the killing of his son. In 

cross by accused persons Mostafizur Rahman and Anurupa Roy Sarkar 
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he stated they are three brother and all the three brothers lived separately in a 

same compound. Accused Mostafizur Rahman is his younger brother and he is a 

government servant and at the time of incident he was posted at Bagribari PS 

which was at 30/40 km away from their native place. He stated accused Anurupa 

is ANM nurse and she is posted at Lakhiganj PHC and she resides at Lakhiganj. 

He stated accused Mostafizur and Anurupa Roy were not present at their native 

village at the time of incident. He stated about 500- 600 people living at their 

village and at the back side of their house, they had chilly garden which is about 

one farlong away from their house. Accused Mostafizur and accused Anurupa 

Roy did not restrained him to coming at his house when he had returned back 

from Gujarat after the incident. He stated he has two children namely Somaya 

and Sajidur from his first wife and from his present wife Jasmina he has three 

children and Rizwanur was one of them. He stated one Jiaur Rahman informed 

him about the murder of his son Rizwanur over phone and Accused Mostafizur 

and Anurupa Roy did not inform him anything. He stated at the time of incident 

he was not present at home and accused Mostafizur lodged ejahar with regard 

to the missing and murder of his son at the police station.  

20. Evidence of PW-10 Ayub Ali is that he heard that Rizwanur expired but he 

did not see the incident and he does not know anything about the incident. 

Police took his signature on Ext-2 seizure list vide Ext-2(3). In cross he stated 

police did not read over content of seizure list to him.  

21. Evidence of PW-11 Sahidur Islam Ahmed is that about 3/4 years back 

incident was took place and one child aged about 3 years old died on the said 

incident. He deposed he heard from villagers that one child died and hearing the 

same he visited to the place of occurrence. In cross he stated how and whose 

child is died is not known to him. He could not recollect from whom he heard 

about the incident.  

22. PW-12 Jahidul Islam deposed son of informant’s elder brother gone 

missing and later on he heard that said child is expired. He went to the Bilasipara 

PS and there he heard that accused persons made cruelty on the deceased child. 

PW-12 is declared hostile by the prosecution. In cross by prosecution he 

denied he made statement before police that on 04-05-10 at about 04.00 pm 

taking advantage of absence of family members at the house, accused taken 

deceased child towards cowshed and killed deceased Rizwanur strangulating on 
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his neck by a rope. In cross by defence he stated he did not visit the place of 

occurrence and he does not know anything about the incident. He stated 

accused is not relative and he did not visit the house of accused.     

23.  PW-13 SI (UB) Rohini Kr. Talukdar is I.O of the case. He deposed on 05-

05-10, he was posted at Lakhiganj watch post. On that day, one Mostafizur 

Rahman lodged ejahar and on receipt of same he made GD entry no. 40 dated 

05-05-10 and forwarded the same to O/C Bilasipara PS for registration of the 

police case. Thereafter O/C Bilasipara PS registered a police case vide Bilasipara 

PS case No. 193/10 u/s 302 IPC and endorsed him for investigation of the case.  

After taking charge of the investigation, he went to the place of occurrence, 

found dead body of deceased in the cowshed. Executive Magistrate conducted 

the inquest of the dead body of the deceased and thereafter dead body was sent 

to Dhubri Civil Hospital for post mortem examination.  He deposed during 

investigation he also prepared sketch map of the place of occurrence, recorded 

statement of the witnesses and seized a rope made by jute from the place of 

occurrence. Thereafter he had collected post mortem report of the deceased, 

arrested accused Jiaur Rahman and after completion of the investigation 

submitted charge sheet against the accused Jiaur Rahman u/s 302/201 IPC vide 

Ext-5.  In cross he stated at the time of submitting charge sheet he did not 

furnish copy of GD entry no. 40 dated 05-05-10 along with charge sheet. He 

stated at the place of recovery of dead body, he did not find any blood stain on 

earth or at hay stack. He did not see pond near the place of recovery of dead 

body. He stated during investigation he find, Jasmina Bibi W/O Wahidur Rahman 

went to chilly field before the occurrence keeping her son at home but he did not 

taken the distance between her house to chilly field. He stated he had reached 

the place of occurrence where dead body was recovered at about 07.30 am on 

the next morning of the receiving of ejahar. He stated in connection with this 

case, he did not receive ejahar from Jesmina Bibi and Wahidur Rahman. He 

stated witness Wahidur Rahman stated before police that his wife is a stubborn 

lady and his wife wanted him to put in jail. He denied he had submitted charge 

sheet on being influenced by witness Jesmina Bibi, the mother of the deceased 

Rizwanur.  

24.  PW-14 Jiajul Rahman deposed about 5-6 years back while he was 

present at his house, in the evening hour, he heard that one boy drowned in the 
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water which is 1 k.m. away from his house. Hearing the same, he went to the 

place of occurrence, saw a large gathering of people and machine is used to 

sucking the water. But as sucking of water was not completed, he returned to 

his house. After one hour of reaching his house, he heard that the boy was 

recovered. Hearing this again he went to the place of occurrence and from the 

person present there he heard the dead body of the boy found in the cow shed 

not in the pond. He deposed after two three days of incident he went to 

Bilasipara and at Bilasipara he heard that Jiaur Rahman was brought at 

Bilasipara P.S.  Accordingly he went to the Bilasipara P.S. and seen Jiaur Rahman 

in the police lock up and at that time police asked him to put his signature on a 

piece of paper saying that as he has come to the P.S, he has to put a signature 

on the paper. He further deposed before him, two other persons also put their 

signature on the said paper. In cross he stated accused Mostafizur Rahman and 

his wife Anurupa Roy Sarkar are govt. service holder. Mostafizur Rahman, Jiaur 

Rahman have separate kitchen and separate houses though they live in same 

compound. Wahidur Rahman also lives separately in separate compound. He 

stated he does not know where accused Mostafizur Rahman and Anurupa Roy 

Sarkar present at the time of incident. 

DEFENCE EVIDENCE 

25. DW-1 Runa Laila Bewa deposed her husband was working as teacher in 

the Pratapkhata Anandanagar LP School and after death of her husband she is 

getting family pension. She deposed her brother accused Jiaur Rahman withdraw 

her pension amount from the United Bank of India, Bilasipara branch by cheque 

and handed over to her every month. She deposed on 04-05-2010 her brother 

withdrawn her pension amount and given it to her and accused Jiaur handed 

over her pension amount to her and he spend money for marketing for her and 

then spend the night at her house and on next day at 10.00 am he returned 

back to his house at Suklartari.  On the next day her father in law sent her to her 

parents’ house at Suklartari and when she came to Suklartari, he came to know 

that Rizwanur, the son of one of her brother died. She deposed she does not 

know how Rizwanur died as all were crying for the loss of Rizwanur. She 

deposed Wahidur Rahman, the father of deceased Rizwanur is her elder brother 

and Jesmina is the mother of deceased Rizwanur, wife of Wahidur Rahman. She 

further deposed Ext-A is Bank passbook of United Bank of India. In cross by 
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prosecution she stated she did not made enquiry at the bank who had 

withdrawn her pension amount on 04-05-10 and she did not witness her brother 

Jiaur visiting bank to withdraw the money for her. She denied to save her 

brother Jiaur Rahman from this case she deposed falsely before the court and 

did not bring her cheque book.  

26. DW-2 Majibar Rahman deposed he knows all the three accused persons 

but he has no knowledge about the incident as he was not present at his house 

on the date of incident. He deposed he saw accused Jiaur Rahman near Purana 

Cinema Hall, Bilasipara long back about 12.00 – 01.00 pm and at that time, he  

asked him where he was going and Jiaur replied him that he was going to Bank 

to withdraw pension amount in the name of his sister Runa Laila Bewa to give 

her the same. He deposed house of Runa Laila Bewa is at Pratapkhata, which is 

about 20 kms from Bilasipara. In cross by prosecution he stated he did not 

heard what incident was took place in the house of Informant and he can’t say 

the date when accused Jiaur Rahman went to withdraw the pension and from 

which Bank. He denied he did not see accused Jiaur Rahman at Bilasipara.  

DISCUSSION, DECISION & REASON THERE OF:- 

27.  Charge against the accused persons is u/s 302 IPC that is committing 

murder intentionally causing the death of 3 years old boy Rizwanur Rahman. 

PW-7 is the Medical Officer who had conducted post mortem on the dead body 

of the deceased child aged who was about 3 years old at the time of incident.  

28. As per PM report- on 05-05-10 PW-7 Dr. Toufizur Rahman had conducted 

PM examination on the dead body of Rizwanur Rahman, aged about 3 years old, 

male child and on examination found- rigor mortis present in both lower and 

upper limbs; eye closed; during examination found continuous ligature mark on 

the neck of deceased which was horizontal in position and below the thyroid 

cartilage; on dissection of ligature mark soft tissue congested & 

perchmentization present and the injury is anti-mortem in nature. According to 

PW-7 death is due to asphyxia as a result of strangulation sustained by the 

deceased.  

29. In this case before adding of accused Mostafizur and Anurupa Roy Sarkar 

u/s 319 Cr.P.C, PW-7 was examined and was cross examined by accused Jiaur 

Rahman and at that time prosecution exhibited original PM report as Ext-3 and 

therefore original PM report found with record and marked as Ext-3 and signed 
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by the then Presiding Officer is taken into account to arrive at just decision of the 

case. During cross examination he stated he did not found any nail mark.  

30. Ejahar filed by accused Mostafizur Rahman clearly pointed dead body 

bear the injury mark of rope on the neck of the deceased child and dead body 

found near the cow shed and IO of the case seized one small mill made rope 

made of jute material found near the place where dead body of the deceased 

child was recovered. PW-4 admitted his signature present on the seizure list Ext-

2. PW-10 admitted seizure of jute rope and Ext 2(2) is his signature on Ext-2 

seizure list. PW-13, IO of the case stated he had seized one jute rope from the 

place of occurrence. Accused Mostafizur Rahman at the time of lodging ejahar 

stated that deceased child was strangulate by using rope and mark of rope injury 

found around the neck of the child. Autopsy report and ocular statement clearly 

pointed only one thing that boy was strangulate by using rope to kill him. The 

conjoint reading of the statement of PW-10 and PW-13, the IO of the case 

together with the statement made in ejahar by the accused Mostafizur Rahman, 

it has been established beyond all reasonable doubt that jute material machine 

made rope was seized from the place of occurrence and this rope was used to 

strangulate the 3 year deceased child to kill him and this is a case falling under 

category of culpable homicide amounting to murder and all the ingredients of 

section 300 I.P.C has been full filled.  

31. In this case prosecution claim that PW-8, the mother of the deceased 

child is the eye witness of the case and other witnesses came to place of 

occurrence when got news of missing of the child. It is the prosecution plea and 

an admitted facts that dead body of the child found in the cowshed of the 

accused Jiaur Rahman. Defence made submission that prosecution failed to 

discharge its burden to show the presence of accused persons at the place of 

occurrence at the time of incident.  

32. It was accused Mostafizur Rahman who had lodged ejahar before the in-

charge Lakhiganj watch post on 05-04-10 as informant. Subsequently after 

recording statement of PW-8 and PW-9, informant was arrayed as an accused 

u/s 319 Cr.P.C by my then ld. predecessor. Prior to this Mostafizur Rahman was 

examined as PW-1 by the prosecution and his statement recorded as PW-1 and 

ejahar is exhibited by the prosecution as Ext-1 through Mostafizur Rahman 

before he was added as an accused u/s 319 Cr.P.C.  
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33. The statement of Mostafizur Rahman made in Ext-1 ejahar is that on 04-

05-10 at about 04.00 pm Rizwanur, son of Wahidur Rahman gone missing and 

search was made to recover him and on the same night at about 11 p.m dead 

body of Rizwanur recovered from the site of cowshed and there was mark of 

rope present on the neck of the deceased and it is suspected that someone 

committed murder of the child and deceased child was aged about 3 years old at 

the time of incident. 

34. At the time of adducing his evidence before the court as informant prior 

to adding him as an accused u/s 319 Cr.P.C, he stated in connection with the 

case he lodged ejahar. On reaching home after duty on the day of incident he 

saw large gathering at his house and got to know from the people present at his 

house that his nephew is no more and dead body of the deceased child 

recovered from the cowshed of their house at about 10.30 PM. He admitted his 

signature present on ejahar and inquest report.  

35. Accused Mostafizur Rahman admitted lodging of ejahar and making 

statement before the court and this is an admitted fact. Ejahar was filed before 

police. Therefore, the statement of the accused Mostafizur made in the ejahar 

can be treated as an extra judicial confession of the accused and statement 

made before the court can be safely used against him and other accused 

persons as those statements are his admission before the court. 

36. Accused Mostafizur Rahman in his 313 Cr.P.C statement took plea of total 

denial. Accused denied searching of the child, recovery of the child in the 

cowshed. But in the ejahar accused Mostafizur stated boy was missing and on 

search found his dead body in the cowshed and his statement before the court 

shown dead body recovered from the cow shed of their house and boy was 

strangulated and mark of rope present on the neck of the deceased and this is a 

murder case. Therefore, this part of his statement that deceased was murdered 

by strangulating his neck by using jute rope and then dead body of the child 

found in the cowshed of their compound is an undisputed and an admitted fact 

and same can be used against the accused persons safely and for that reason 

alone submission of ld. defence counsel that Medical Officer not mention the 

material of the rope has no merit under the facts and circumstances of the case.  

37. On careful scrutiny of the entire case record, from the ejahar and 

testimonies of PWs including the statement of Mostafizur Rahman (subsequently 
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added as an accused) it has been revealed that deceased boy was missing from 

the place of occurrence compound and then his dead body found in the cowshed 

of accused Jiaur Rahman present in the same compound. In between the period 

of missing of the boy and recovery of the dead body, boy was searched, pond 

water was sucked to verify if boy was drawn in the pond as revealed from the 

statement of the accused Mostafizur Rahman. When dead body of the child was 

found in the cowshed, it is found he was strangulated and mark of rope present 

in the neck of the deceased boy and rope was found at the place of recovery of 

the dead body. When minor boy was not found and then his body recovered in 

the cowshed of accused Jiaur Rahman which is an admitted fact and when 

evidence of PWs pointed accused Jiaur was present in the same compound at 

that time now it was the burden of accused Jiaur to rebut the same and show by 

producing cogent and believable reason how dead body and rope comes to that 

place which is under his possession but accused Jiaur Rahman failed to show any 

single reason.   

38. At the time of incident mother of the child was not present at home and 

she went to pluck chilies in the chilly field and victim boy was present at home. 

Prosecution stated accused persons are present at that time. Defence plea is that 

accused’s mother was also present at home. Prosecution witnesses, more 

particularly the mother of the deceased child not whisper that in her absence 

some unknown person came to her house or child was with her mother-in-law. It 

is also not the plea of accused that unknown person or any other person visited 

their house when mother of the child went to pluck chilies in the chilly field. 

There is no enmity of PW-8 and PW-9 with any other persons. Dead body of the 

child recovered in the cowshed of accused Jiaur. It is not the defence plea that 

boy go out from his house and not died accidentally. It is a case of murder. The 

admitted fact is that boy was present at his house in the compound where he 

with his parent and accused persons are staying. When boy did not go outside 

from the house, no outsider entered into the house, boy did not went to 

cowshed, and when mother was absent at home and went to field to do some 

work leaving the child under the care of accused person, it drawn strong 

presumption and assumption that boy was murdered inside the house by the 

member present in the house. The child was murdered on the date of incident is 
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clearly coming out from the plain reading of the ejahar, which was lodged by the 

accused Mostafizur. 

39. PW-8, the mother of the child in her evidence stated her step children are 

not present at home when she went to pluck chilly and they are playing in 

another’s house. She deposed accused persons are present at that time. She 

made statement before the court that when she heard cry of her child she 

rushed to house and saw accused Jiaur pulling one rope tiding around the neck 

of the deceased. She further stated she shouted but she was given threatening 

and restrained and seeing the incident she became unconscious so she cannot 

say who had come and what statement she made before the police as she was 

sick due to death of her child. It is also evident from the testimony of PW-8, the 

mother of the child and other PWs that father of the child was not present at 

home and he was outside his village at Gujarat for his work and PW-8 the 

mother of the child was alone with accused persons at the time of incident. 

Therefore, it is easily ascertainable the mental condition of the poor mother who 

has just lost her child and is present in the midest of the accused person with no 

close person to help her. Under such a grief stricken tense situation she may not 

be able to speak each particular situation which she had notice out of fear and 

shock and this is quite natural.  

40. Ld. defence counsel put much stretch on the cross examination of PW-8 

and PW-9 by accused Mostafizur and Anurupa on the point that PW-8 and PW-9 

stated in cross made by these accused person that accused Mostafizur and 

Anurupa are not present at the place of occurrence, so prosecution case goes as 

prosecution failed to discharge its burden that accused persons are present at 

the place of occurrence on the day of incident.  

41. I have carefully scrutinized the evidence of PW-8, the mother of the 

deceased child. According to prosecution she was lone eye witness to the case. 

Accused Mostafizur Rahman is working in Assam police. Accused Jiaur Rahman is 

the younger brother of accused Mostafizur. PW-8 is 3rd wife of Wahidur, who is 

elder brother of the accused Mostafizur and Jiaur Rahman. Wahidur Rahman was 

at Gujarat at the time of incident. Ejahar was lodged by accused Mostafizur 

Rahman. Dead body of the child was found in the cowshed of accused Jiaur. He 

mentioned in the ejahar about recovery of the dead body in the cowshed but 

hidden the vital clue in the ejahar that said cowshed belonged to accused Jiaur. 
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That alone pointed that there is every possibility of influencing the investigating 

police by accused Mostafizur. When mother seen the incident she was shocked 

and under grief. So at that time what statement she made may not be 

remembered by her and what statement actually written by the IO is also a 

matter of great concern. Case diary revealed from the statement of PWs 

recorded u/s 161 Cr.P.C about bitter relationship of accused Jiaur and PW-8 and 

she took name of accused Jiaur Rahman in commission of the incident of murder 

of her deceased child. The cross examination of PW-8 by accused Mostafizur and 

Anurupa Roy Sarkar taken on 15-11-17 after two year of adding them as an 

accused. So there is every possibility that they may win over her or she was 

given threatening not to disclose against them. But main point is that statement 

of PW-8 with regard to her statement about absence of accused Mostafizur and 

Anurupa Roy Sarkar does not make her testimony against accused Jiaur Rahman 

presence at the place of occurrence nullified when accused Jiaur Rahman failed 

to destabilize her statement on this point and on her other point during her 

lengthy cross examination by accused Jiaur Rahman. She made statement before 

the court that it was accused Jiaur who strangulate her son by a piece of rope 

and he pulled the rope from its both end. She made statement against accused 

Mostafizur and Anurupa that they had prevented her from going near her son. 

She did not stated accused Mostafizur and Anurupa too pulled the rope or 

present near the accused Jiaur Rahman when he was pulling the rope tiding 

around the neck of the child ( deceased) or they are holding her child. The point 

stated by PW-8 against the accused Mostafizur and Anurupa is that they 

restrained her to go near her son when she saw accused Jiaur Rahman pulling 

both end of the rope tiding around the neck of her child but in cross stated 

accused Mostafizur and Anurupa are not present at place of occurrence at the 

time of incident. Therefore, taking into account the entire evidence of PW-8 in 

whole I find the submission of ld. defence counsel that as PW-8 in her cross by 

accused Mostafizur and Anurupa stated they are not present it means and 

include that all the accused person are not present at place of occurrence does 

not stand in view of the statement made by PW-8 during the cross examination 

of the PW-8 by accused Jiaur against the accused Jiaur and from the entire 

scrutiny of her evidence, submission of ld. defence counsel does not stand in 

respect of accused Jiaur Rahman as per evidence of PW-8 and PW-9. 
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42. It has been argued by ld. defence counsel, there is no dispute between 

the accused and deceased’s family and ld. counsel argued to the extent that no 

human being even if suffered by some sort of mental illness would not kill the 

child of three years and for that reason question of murder of the child by the 

uncle (khura) does not at all arise.  

43. In the case in hand it is black and white truth that Rizwanur Rahman 3 

year old child of PW-8 and PW-9 was murdered by strangulating his neck. Death 

of the child is neither natural nor accidental and same is clearly evident from the 

ejahar that was lodged by accused Mostafizur and this is a case of culpable 

homicide amounting to murder. Plain reading of Ext-1 ejahar revealed the little 

child was murdered by strangulating him and ligature mark of rope found around 

his neck.  

44. PW-8 before police also took name of accused Jiaur Rahman and before 

court also she stated it was accused Jiaur Rahman who pulled both end of the 

rope tiding around the neck of the 3 year old child Rizwanur and this part of the 

statement made by the PW-8 is remain intact in the cross examination of PW-8 

by the accused Jiaur Rahman, accused Jiaur Rahman failed to distract, rebut the 

testimony of PW-8 on the point that it was he who had strangulate the boy. The 

dead body of the boy found in the cowshed of accused Jiaur and he totally failed 

to offer any explanation how dead body of the child comes to his cowshed when 

child did not go out and none came inside and at the time of incident accused 

Jiaur Rahman and his mother was present. In 313 Cr.P.C statement he took plea 

of total denial and did not offer any explanation how dead body comes to his 

cowshed. His presence at the place of occurrence compound when mother leave 

child to do work in the field and then recovery of the dead body of the child at 

his cow shed and mother witnessing the incident of strangulating the child by 

accused Jiaur Rahman which is unshaken and brings only inference of guilty of 

the accused Jiaur Rahman. 

45. On scrutiny of the case diary it is seen before police all the witnesses 

stated accused Jiaur, Mostafizur and PW-8 are living separately having separate 

houses, kitchen, cowshed, however compound of all is same. Before court this 

very fact is coming out from the testimony of the witnesses more particularly 

from the cross examination of the PW-9. Cross examination of PW-8 and PW-9 

by the accused Jiaur Rahman further pointed that during cross by him, not a 
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single question of his absence at the place of occurrence, is put to the witnesses. 

Thus shown that in chief of the PW-8 and PW-9 is remain un-assailable and it 

can be safely acted upon against the accused Jiaur Rahman beyond all 

reasonable doubt.  

46. Ext-4 is the site plan map of the place of occurrence. In Ext-4 place of 

recovery of the dead body is shown by mark “A” and this mark “A” is the place 

where fodder given to cattle to eat and mark “B” is the cowshed of accused Jiaur 

where cattle kept by accused and accused Jiaur keep his cattle in the cowshed. 

The room of PW-8 and PW-9 is at a little distance from the place of recovery of 

dead body and attached to it accused Jiaur Rahman’s room. According to PW-8, 

she left her child at home when going to pluck chilly and at that time accused 

Jiaur Rahman was present.  Presence of accused Jiaur at that time is stated by 

PW-8 before police too. The room of accused Mostafizur and mother of both the 

accused and mother in law of the PW-8 is adjacent to each other and is near the 

kitchen as per site plan Ext-4. It was accused Jiaur who tied his cattle in the 

cowshed belonged to him. Child was left by his mother at her room and near her 

room, accused Jiaur’s room is present and he was present at his room when 

mother left his child and went to field to do her works. She stated hearing cry of 

her child she run to her house and notice accused Jiaur Rahman tiding one rope 

around the neck of her child pulling both end of the rope. All the PWs stated 

dead body of the child recovered from the cowshed in the same compound at 11 

pm and boy died due to strangulation and rope is found near to it. There is no 

other injury mark on the body of the deceased except ligature mark on the neck 

of the deceased below thyroid cartilage. The boy was not attacked by cattle. Had 

cattle attacked the little child then there must be same other injury on the body 

of the child. Rope was removed from the neck and threw in the cowshed which 

was found near the place of recovery. Thus accidental tiding of the rope while 

child was playing is also ruled out and only one possible factor that is boy was 

strangulated by using the jute rope to kill him and unassailable, un-rebutted 

testimony of PW-8 shown it was accused Jiaur who strangulate the boy when 

PW-8 went to pluck chilly leaving the child at home taking her absence at home. 

47. Her testimony shown she was fainted, under grief for loss of her three 

year child so she cannot say who had come to place of occurrence however, she 

categorically stated seeing the crime she shouted and sighting murder of her son 
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before her eye she shocked and could not say what happened afterwards and 

she was given threatening and this is quite natural for the mother who loss her 

child and only she knows the pain and agony of losing the child. If submission of 

ld. defence counsel of absence of enmity is taken into account then it revealed 

why PW-8 without any enmity will pointed her finger towards accused Jiaur 

when she had step children, her mother in law, neighbour present. Accused Jiaur 

Rahman failed to bring home any reason as to why PW-8 would falsely implicate 

him. There being no reason coming out against the PW-8 to disbelief her piece 

of evidence, the un-rebutted, un-assailable testimony of the PW-8 who is the eye 

witness to the occurrence is believable, reliable and acceptable and I have relied 

and acted upon the same.  

Plea of Alibi 

48. Accused persons took plea of alibi and accused Jiaur Rahman in support 

of his plea of alibi adduced evidence of two witnesses DW-1 and DW-2. It is 

settled principle of law that when accused took plea of alibi he is to proof the 

same beyond all reasonable doubt. That is to say defence evidence must pass 

the same test that prosecution has to pass out. 

49. Plea of accused Jiaur Rahman is that on the date of incident he was not 

present at his home and was present at Bank and in the house of his sister and 

on next day he visited his house.  

50. DW-1 Runa Laila Bewa is the sister of accused. Her evidence is that on 

04-05-10 his brother Jiaur Rahman withdrawn her pension money from the bank 

and given it to her, did shopping in the market for her, spent night at her home 

and on next day at about 10.00 am returned to Suklartari. She further stated on 

next day her father in law sent her to Suklartari and when she came to Suklartari 

she got to know Rizwanur died and all the family member crying for loss of 

Rizwanur. Ext-A is bank passbook. She stated her brother Jiaur Rahman every 

month withdrawn her family pension money for her. In cross she stated she had 

given cheque to him on 04-05-10 but she did not bring the cheque before the 

court and she did not enquiry in the bank to know actually who had withdrawn 

the pension amount on 04-05-10 and she did not witness Jiaur Rahman going to 

bank to withdraw money for her.  

51. DW-2 Majibar Rahman stated as he was not present at his house, he 

does not know about the incident. He deposed about 8-9 years back at about 
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12.00 – 01.00 pm he saw accused Jiaur Rahman near Purana Cinema Hall 

Bilasipara and on asking, Jiaur Rahman told him that he was going to bank to 

withdraw pension amount to his sister Runa. In cross he stated he cannot say 

date when he met accused on road to withdraw money from the bank.  

52. Scrutiny of testimonies of DW-1 and DW-2 it is revealed that both of 

them are not present along with accused Jiaur at Bank and witness accused Jiaur 

Rahman withdrawing the money at the time of incident. Generally during the 

period 2010, money transaction in the bank took place in the first half i.e before 

2 pm. It is the statement of DW-2 that he had seen accused near the Purana 

Cinema Hall at about 12.00- 01.00 pm but he cannot say the date. His evidence 

does not pointed that on 04-05-10 at about 12.00 or 01.00 p.m he saw accused 

near the Purana Cinema Hall. His evidence is not that he seen accused Jiaur at 

Bilasipara in between 3 to 4 PM that is at the time of incident on 4-5-10. When 

DW-2 cannot say the date of his meeting accused near Purana Cinema Hall, it 

cannot be safely presume that said date was 04-05-10. Secondly the testimonies 

of DW-2 does not pointed that he had seen accused Jiaur Rahman withdrawing 

the money from the bank either at or before the time of incident. It is not the 

plea of defence that DW-1 and DW-2 was present along with accused Jiaur at 

the time when he withdrawn the money from the bank or at the time of incident. 

Thus testimony of DW-2, does not establish accused Jiaur plea of alibi beyond all 

reasonable doubt.  

53. Scanning of the testimony of DW-1 it is seen that DW-1 did not made any 

enquiry actually who had withdrawn her pension money on 04-05-10 and she 

was not present with accused. Her evidence does not pointed that in between 

03.00 pm to 06.00 pm accused Jiaur was present with her. Her evidence is not 

that she accompanied accused to bank. The time when incident was took place 

and the evidence of DW-1 does not pointed that at that time accused was with 

her. Rather her evidence as well as evidence of DW-2 shown at the time of 

incident accused was present in and around his native home and they are not 

with him.   

54. By exhibiting bank passbook of DW-1, accused wanted to establish that 

on 04-05-10 at the time of incident he was present at United Bank of India, 

Bilasipara Branch. The relevant page of date 04-05-10 does not shown name of 

Jiaur Rahman. On scrutiny of Ext-A, it is seen that in each and every month it 
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was not accused Jiaur Rahman withdrawn money for DW-1. Sometime co-

accused Mostafizur and other withdrawn money. Ext-A shown DW-1 herself 

withdrawn money. When Jiaur Rahman withdraw the money, bank passbook 

shown name of Jiaur Rahman. But date of withdrawal of money on 04-05-10 

does not shown name of Jiaur Rahman and name of Jiaur Rahman without 

producing the evidence of bank official with withdrawal cheque does not 

establish the plea of accused that on 04-05-10 he had withdrawn the money and 

was not present at place of occurrence at the time of incident. 

55. On scrutiny of the statement of DW-1 and when same is tally and read 

together with the cross examination of the PWs by accused Jiaur, it is seen that 

during cross examination of the PWs, accused took plea that he made search for 

the boy on the day of incident and he was present when pond was sucked by 

machine to find out if boy was drawn in the pond. Thus the statement of DW-1 

that accused Jiaur Rahman spent night at her house and on the next morning at 

about 10.00 am return to his house.  At the time of cross examination of PW-3 

by accused Jiaur Rahman, defence put question to PW-3 that accused Jiaur 

Rahman was present at the time of sucking the water of the pond while 

searching the boy. Thus, story stated by DW-1 that accused Jiaur Rahman went 

to bank to withdraw money and spent night in the house of DW-1 and came to 

his house on next morning at 10 PM is totally unbelievable story and does not 

inspire confidence.  

56. To arrive at just decision of the case, I have perused the case diary and I 

find from the statement of all the PWs that accused Jiaur Rahman was present 

at his home when incident was took place and therefore the statement of DW-1 

that accused Jiaur returned to his house on next morning at about 10.00 am is 

not at all establish.  

57. More so, when DW-1 was not present along with accused at the time of 

incident, and has no concrete knowledge actually who had withdrawn the 

money, her testimonies has no relevancy with the plea of alibi of accused 

persons. Prosecution by adducing sufficient cogent evidence established the 

presence of accused Jiaur at the place of occurrence on the date of incident.  

58. Hon’ble Apex court in State of Haryana vs. Ram Singh and Rai Sahab and 

others vs State of Haryana. 2002 SCC (Cri) 350 held that “The evidence tendered 

by defence witness cannot always be termed to be a tainted one—the defence 
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witnesses are entitled to equal treatment and equal respect as that of the 

prosecution. The issue of credibility and the trustworthiness ought also to be 

attributed to the defence witnesses on a par with that of the prosecution.” Here 

in the case in hand applying the same rule in respect of the defence evidence, I 

find that accused Jiaur Rahman failed to bring home his plea of alibi beyond all 

reasonable doubt and his defence took at the time of cross examination clearly 

bring on record his presence at his house that is at the place of occurrence on 

the date of incident. 

59. With regard to the plea of alibi of two other accused, PW-8 stated in 

cross by them they are not present.  PW-8 and PW-9 when cross examined by 

accused Mostafizur and Anupama Roy Sarkar’s counsel, they stated both these 

accused persons are not present at the place of occurrence. The reason what 

may be, their cross examination draws presumption in favour of them and 

therefore it is presumed after perusal of cross examination of PW-8 and PW-9 by 

accused Mostafizur and Anurupa Roy Sarkar that they are not present at place of 

occurrence at the time of incident. 

60. Hon’ble Apex Court in Bipin Kumar Mondal Vs. State of West Bengal, Cri. 

Appeal No. 1247 of 2008 in para no. 16 held “16. ……………………… The issue of 

motive becomes totally irrelevant when there is direct evidence of a trustworthy 

witness regarding the commission of the crime.” Hon’ble Apex Court in Bipin 

Kumar Mondal further held, “ 18……..In Shivji Genu Mohite Vs. State of 

Maharashtra, AIR 1973 SC 55, this Court held that in case the prosecution is not 

able to discover an impelling motive, that could not reflect upon the credibility of 

a witness proved to be a reliable eye-witness. Evidence as to motive would, no 

doubt, go a long way in cases wholly dependent on circumstantial evidence. 

Such evidence would form one of the links in the chain of circumstantial 

evidence in such a case. But that would not be so in cases where there are eye- 

witnesses of credibility, though even in such cases if a motive is properly proved, 

such proof would strengthen the prosecution case and fortify the court in its 

ultimate conclusion. But that does not mean that if motive is not established, the 

evidence of an eye-witness is rendered untrustworthy.”  “19. It is settled legal 

proposition that even if the absence of motive as alleged is accepted that is of no 

consequence and pales into insignificance when direct evidence establishes the 

crime. Therefore, in case there is direct trustworthy evidence of witnesses as to 
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commission of an offence, the motive part loses its significance. Therefore, if the 

genesis of the motive of the occurrence is not proved, the ocular testimony of 

the witnesses as to the occurrence could not be discarded only by the reason of 

the absence of motive, if otherwise the evidence is worthy of reliance.”  Hon’ble 

Apex Court in Bipin Kumar Mondal in para no. 25 and 26 further held, “25. In 

Sunil Kumar Vs. State Govt. of NCT of Delhi, (2003) 11 SCC 367, this Court 

repelled a similar submission observing that as a general rule the Court can and 

may act on the testimony of a single witness provided he is wholly reliable. 

There is no legal impediment in convicting a person on the sole testimony of a 

single witness. That is the logic of Section 134 of the Evidence Act, 1872. But if 

there are doubts about the testimony the courts will insist on corroboration. In 

fact, it is not the number, the quantity, but the quality that is material. The time-

honoured principle is that evidence has to be weighed and not counted. The test 

is whether the evidence has a ring of truth, is cogent, credible and trustworthy 

or otherwise.” “26. In Namdeo Vs. State of Maharashtra, (2007) 14 SCC 150, this 

Court re-iterated the similar view observing that it is the quality and not the 

quantity of evidence which is necessary for proving or disproving a fact. The 

legal system has laid emphasis on value, weight and quality of evidence rather 

than on quantity, multiplicity or plurality of witnesses. It is, therefore, open to a 

competent court to fully and completely rely on a solitary witness and record 

conviction. Conversely, it may acquit the accused in spite of testimony of several 

witnesses if it is not satisfied about the quality of evidence.”  

61. On scanning of the evidence of PW-8, the eye witness of the case and 

mother of the child in a stable, firm, steady, manner deposed against accused 

Jiaur that it was he who pulled both end of the rope tiding around the neck of 

the child and she before the police in her earlier statement took name of accused 

Jiaur of commission of the offence of murder of the child and at the time of cross 

examination by accused Jiaur, he failed to dislocate her testimonies what she 

made against him. At the time of cross examining her, accused Jiaur Rahman did 

not took plea of his absence at the place of occurrence at the time of incident. 

Her un-rebutted, unassailable piece of evidence carries weight and same inspire 

confidence. Against PW-8 there is no defence plea of enmity and under such 

circumstances her un-shaken piece of evidence alone is sufficient to hold guilty 

of the accused Jiaur when un-shaken evidence of PW-8 only prove the guilty of 
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accused Jiaur Rahman. It is the settled principle of law that it is not the number 

of the witnesses examined by the prosecution to prove the case but it is the 

quality of the evidence that matter in proving the case of prosecution and 

testimony of PW-8 stand at high position and I have acted upon the same.    

CONCLUSION 

62. Culpable homicide is murder, if the act by which the death is caused is 

done with the intention of causing death, or 

Secondly:  if it is done with the intention of causing such bodily injury as the 

offender knows to be likely to cause the death of the person to whom the harm 

is caused, or 

Thirdly- If it done with the intention of causing bodily injury o any person and 

the bodily injury intended to be inflicted  is sufficient in the ordinary course of 

nature to cause death, or, 

Fourthly- If the person committing the act knows that it is so imminently 

dangerous that it must, in all probability, cause death, or such bodily injury as is 

likely to cause death, and commits such act without any excuse for incurring the 

risk of causing death or such injury as aforesaid.  Illustrations – A shoots Z with 

the intention of killing him. Z dies in consequence. A commits murder. 

63. Summation of the prosecution and defence evidence pointed that in this 

case victim died due to strangulation. Thus it becomes crystal clear that accused 

tied the rope around the neck of the victim child and pulled the both end of the 

rope after tiding the rope around the neck of the child only with intention to 

cause his death and accused Jiaur Rahman has full knowledge that if he 

strangulate the boy, the little boy would die of suffocation and he with that 

intention strangulate the boy with the seized jute rope. To attract the section 

302 I.P.C Prosecution must prove that offender with intention to cause death of 

the person must cause his death, caused such bodily injury that in ordinary 

course said person would die if such bodily injury is caused. 

64. On scanning of evidence on record established that it is a case falling 

within the penal provision of section 302 IPC. Thus, I find that prosecution 

beyond all reasonable doubt able to establish the guilty of accused Jiaur Rahman 

beyond all reasonable doubt and nothing else comes out in favour of the accused 

Jiaur Rahman and I arrive at my judicious finding that prosecution beyond all 

reasonable doubt fairly able to bring home charges u/s 302 IPC against the 
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accused Jiaur Rahman and I hold him guilty u/s 302 I.P.C. Accordingly I convict 

accused Jiaur Rahman u/s 302 IPC. His bail stands cancelled. With regard to the 

accused Mostafizur Rahman and Anurupa Roy Sarkar, prosecution failed to 

establish the charge of section 302/34 I.P.C against them beyond all reasonable 

doubt and both of them entitled benefit of doubt and they are acquitted from the 

prosecution charge of section 302/34 I.P.C and are set at liberty. However, bail 

bond of accused persons Mostafizur Rahman and Anurupa Roy Sarkar shall 

remain stands u/s 437(A) Cr.P.C. 

65. Considering the facts and nature of the offence, which accused Jiaur 

Rahman has committed, this is not a case where accused entitled any benefit u/s 

360 I.P.C or under the benevolent provision of Probation of Offender Act. 

              HEARING OF THE ACCUSED ON THE POINT OF SENTENCE 

66. Accordingly convicted accused Jiaur Rahman is heard on the point of 

sentence and his plea of sentence is reduced into writing in a separate sheet and 

kept with case record. I have heard his ld. defence counsel as well ld. Addl P.P 

for the State on the point of sentence. Accused pleaded mercy and prays for 

considering leniently. Ld. Addl P.P submits that considering the nature of the 

offence court may imposed the punishment according to law.   

67. Ld. defence counsel submitted that this not a case falling in the category 

of rarest of rare and accused having dependent child who are solely depend on 

his and he hails from poor family therefore, prays to consider the accused Jiaur 

Rahman  leniently.   

68. Accused pleaded mercy. But the offence committed by the accused is of 

serious in nature and therefore, there is no room left for leniency. After hearing 

Ld. Counsel for both sides and going through the case record, I find that the 

present case is not fall within the category of rarest of rare case and accordingly 

accused Jiaur Rahman is sentenced to undergo rigorous  imprisonment for life 

and to pay fine of Rs. 15,000/- i.d another 8 months R.I. u/s 302 I.P.C.   

ORDER 

69. The convict accused Jiaur Rahman is sentenced to undergo rigorous 

imprisonment for life and to pay fine of Rs. 15,000/- i/d another 8 months R.I. 

u/s 302 I.P.C. The period of detention already undergone by the convict accused 
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shall be set off against the period of imprisonment. The bail bonds of accused 

Jiaur Rahman, if any, stands cancelled. Surety discharged.  

70. The convicted accused is told that he has right to appeal against the 

judgment and order of this court before Hon’ble High court through the jail 

authority or independently of his own. Convicted accused is further informed that 

he is entitled free legal aid to prefer appeal before the Hon’ble High court.  

71. Let furnish free copy of Judgment to convicted accused. 

72. Send copy of judgment to learned District Magistrate Dhubri u/s 365 

Cr.P.C. 

73. Seized good be destroyed in due course of time in accordance with law. 

74. Send back the GR case record to the learned committal Court with a copy 

of the judgment. 

75. Given under hand and seal of this Court on this 16th day of March, 2019 

at Bilasipara, Dist- Dhubri. 

 

  

 

 

          (Smti S. Bhuyan) 

                       Addl. Session Judge, Bilasipara 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III.  
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APPENDIX 

PROSECUTION WITNESS:- 

PW-1 Mostafizur Rahman (added as accused u/s 319 Cr.P.C ),  

PW-2 Ofizuddin,  

PW-3 Alauddin Sk.,  

PW-4  Matleb Ali,  

PW-5 Latiur Rahman,  

PW-6 Ali Akbar,  

PW-7 Dr. Toufizur Rahman ( M.O),  

PW-8 Jesmina Bibi,  

PW-9 Wahidur Rahman,  

PW-10 Ayub Ali,  

PW-11 Sahidur Islam Ahmed,  

PW-12 Sahidul Islam,  

PW-13 SI Rohini Kr. Talukdar and  

PW-14 Jiajul Rahman. 

 

PROSECUTION EXHIBIT:- 

Ext-1 Ejahar,  

Ext-2 Inquest report,  

Ext-2 Seizure list,   

Ext-3 PM report,  

Ext-4 Sketch Map and  

Ext-5 Charge sheet. 

 

DEFENCE WITNESS :- 

 DW-1 Runa Laila Bewa and 

 DW-2 Majibar Rahman  
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DEFENCE EXHIBITS :-  Ext-A Bank Passbook of United Bank of India 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 

 

(Smti S. Bhuyan) 

Addl. Session Judge, Bilasipara 


